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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).)  
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 
 

 1.  TIME:  9:00   CASE#: MSC15-00869 
CASE NAME: BOATWRIGHT  VS.  SYCAMORE HEALTH 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SYCAMORE HEALTHCARE ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
Vacated: The case was dismissed. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01102 
CASE NAME: THOMPSON  VS.  THE PATRICIA PITRE TRUST 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
FILED BY CORLEAN PITRE VRANESH 
* TENTATIVE RULING: * 
 
The motion to compel answers to special interrogatories is granted.  Plaintiff must serve 
responses to defendant Corlean Pitre Vranesh’s First Set of Special Interrogatories by 
August 18, 2017, without objections.  Sanctions are awarded against plaintiff and her counsel, 
jointly, in the amount of $600.00.  Sanctions on the present four motions to compel are 
cumulative with each other. 

mailto:dept12@contracosta.courts.ca.gov
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In the event that the present and prior orders compelling discovery in this case have not been 
complied with before the Case Management Conference set on September 12, 2017, Plaintiff is 
ordered to show cause why her complaint should not be stricken and the case dismissed, or 
lesser sanctions entered, for persistent failure to engage in discovery. 
 
In addition, all parties are ordered to show cause at the September 12 Case Management 
Conference why this case should not be transferred to the Probate Division. 
 
The Court also notes that none of the present motions complies with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01102 
CASE NAME: THOMPSON  VS.  THE PATRICIA PITRE TRUST 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY CORLEAN PITRE VRANESH 
* TENTATIVE RULING: * 
 
The motion to compel answers to form interrogatories is granted.  Plaintiff must serve 
responses to defendant Corlean Pitre Vranesh’s First Set of Form Interrogatories by August 18, 
2017, without objections.  Sanctions are awarded against plaintiff and her counsel, jointly, 
in the amount of $600.00.  Sanctions on the present four motions to compel are cumulative with 
each other. 
 
In the event that the present and prior orders compelling discovery in this case have not been 
complied with before the Case Management Conference set on September 12, 2017, Plaintiff 
is ordered to show cause why her complaint should not be stricken and the case dismissed, 
or lesser sanctions entered, for persistent failure to engage in discovery. 
 
In addition, all parties are ordered to show cause at the September 12 Case Management 
Conference why this case should not be transferred to the Probate Division. 
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 4.  TIME:  9:00   CASE#: MSC15-01102 
CASE NAME: THOMPSON  VS.  THE PATRICIA PITRE TRUST 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY RICKY PITRE 
* TENTATIVE RULING: * 
 
The motion to compel answers to form interrogatories is granted.  Plaintiff must serve 
responses to defendant Ricky Pitre’s First Set of Form Interrogatories by August 18, 2017, 
without objections.  Sanctions are awarded against plaintiff and her counsel, jointly, in the 
amount of $600.00.  Sanctions on the present four motions to compel are cumulative with 
each other. 
 
In the event that the present and prior orders compelling discovery in this case have not been 
complied with before the Case Management Conference set on September 12, 2017, Plaintiff 
is ordered to show cause why her complaint should not be stricken and the case dismissed, 
or lesser sanctions entered, for persistent failure to engage in discovery. 
 
In addition, all parties are ordered to show cause at the September 12 Case Management 
Conference why this case should not be transferred to the Probate Division. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01102 
CASE NAME: THOMPSON  VS.  THE PATRICIA PITRE TRUST 
HEARING ON MOTION TO COMPEL ANSWERS TO SPECIAL INTERROGATORIES 
FILED BY RICKY PITRE 
* TENTATIVE RULING: * 
 
The motion to compel answers to special interrogatories is granted.  Plaintiff must serve 
responses to defendant Ricky Pitre’s First Set of Special Interrogatories by August 18, 2017, 
without objections.  Sanctions are awarded against plaintiff and her counsel, jointly, in the 
amount of $600.00.  Sanctions on the present four motions to compel are cumulative with 
each other. 
 
In the event that the present and prior orders compelling discovery in this case have not been 
complied with before the Case Management Conference set on September 12, 2017, Plaintiff 
is ordered to show cause why her complaint should not be stricken and the case dismissed, 
or lesser sanctions entered, for persistent failure to engage in discovery. 
 
In addition, all parties are ordered to show cause at the September 12 Case Management 
Conference why this case should not be transferred to the Probate Division. 
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 6.  TIME:  9:00   CASE#: MSC15-01399 
CASE NAME: LEITE  VS.  FREITAS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY THAIS CHRISTINA LEITE 
* TENTATIVE RULING: * 
 
Cross-defendant Christina Leite presents this motion for judgment on the pleadings as to the 
eleventh and fourteenth causes of action in Adilson Freitas’s Third Amended Cross-Complaint 
(TACC).  The motion is granted as to the fourteenth cause of action (PAGA), but denied as to 
the eleventh cause of action (B&P Code § 17200). 
 
PAGA.  The TACC’s fourteenth cause of action is asserted under the Private Attorney General 
Act, commonly known as PAGA, Labor Code §§ 2699 et seq.  This statute allows an employee 
to bring an action against his or her employer to recover civil penalties for violations of specified 
provisions of the Labor Code.  Before filing suit, however, such a plaintiff must comply with the 
administrative exhaustion procedures of § 2699.3, by sending notice of the alleged violations to 
the Labor and Workforce Development Agency: 

A civil action by an aggrieved employee pursuant to subdivision (a) or (f) of 

Section 2699 alleging a violation of any provision listed in Section 2699.5 shall 

commence only after the following requirements have been met: 

(1) (A)  The aggrieved employee or representative shall give written 

notice by online filing with the Labor and Workforce Development Agency 

and by certified mail to the employer of the specific provisions of this code 

alleged to have been violated, including the facts and theories to support 

the alleged violation. 

The purpose of this notice-exhaustion requirement is to enable the Agency to determine 

whether it will itself commence an enforcement proceeding. 

Leite contends that this cause of action is fatally defective because the notice Freitas gave to 

the Agency was insufficient, because it did not “include[e] the facts and theories to support the 

alleged violation[s]”.  The Court agrees. 

The parties agree that the Court may take judicial notice of the notice Freitas sent here.  Its 

listing of alleged violations is as follows: 

Leite has violated the California Labor Code rights of Complainant and other 

aggrieved employees through the following illegal practices: 

Failing to provide accurate itemized wage statements to Complainant and 

other current and former employees of Leite, as required by Labor Code 

section 226(a). 
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Failing to provide overtime compensation for all hours worked over eight 

hours in one workday or 40 hours in one workweek, as required by Labor 

Code sections 510 and 1198. 

Failing to provide meal and rest periods, as required by Labor Code sections 

512, 226.7, and 558. 

Failing to maintain payroll records showing the daily hours worked by 

Complainant, and on information and belief, other current and former 

employees of Leite, as required by Labor Code section 1174. 

Neither the Court nor the parties have found any published California authority 

concerning how much detail is required under § 2699.3(a)(1) to satisfy the requirement 

of “facts and theories to support the alleged violation”.  There are a number of available 

decisions on this point in the federal courts, however, which provide persuasive authority 

here.  The leading (and only published) decision is Alcantar v. Hobart Services (9th Cir. 

2015) 800 F.3d 1047, 1056-58.  There, as here, the plaintiff’s notice consisted only of a 

laundry list of legal conclusions, parroting the operative language of the Labor Code 

provisions supposedly violated but giving no facts or details.  The court commented: 

The only facts or theories that could be read into this letter are those implied by 

the claimed violations of specific sections of the California Labor Code – that 

Hobart failed to pay wages for time worked, failed to pay overtime wages for 

overtime worked, failed to include the extra compensation required by § 1194 in 

the regular rate of pay when computing overtime compensation, and so on.  This 

is insufficient. 

…Plaintiff’s letter – a string of legal conclusions with no factual allegations or 

theories of liability to support them – is insufficient to allow the Labor and 

Workforce Development Agency to intelligently assess the seriousness of the 

alleged violations.  Neither does it provide sufficient information to permit the 

employer to determine what policies or practices are being complained of so as 

to know whether to fold or fight. 

Id. at 1057.  The same can be said of the notice given here. 

There are also a considerable number of unpublished District Court decisions, available on 

Lexis, to the same effect.  Some of them dismiss PAGA claims for similarly conclusory notices.  

Others (including the two cases cited by Freitas) find sufficient additional detail provided.  

Collectively, they stand for the same proposition as Alcantar – that merely parroting the statutory 

language is an insufficient statement of “facts and theories” to satisfy § 2699.3. 

Alcantar arose on summary judgment.  A number of the lower-court cases, however, arose on 

motions for judgment on the pleadings.  These cases establish (1) that it is appropriate to use 

judicial notice to scrutinize the content of the notices given, and (2) that when those notices 

contain insufficient detail to satisfy § 2699.3, it is appropriate to dispose of the PAGA claims by 

motions directed at the pleadings.  E.g., Amey v. Cinemark (N.D.Cal. 2015) 2015 U.S. Dist. 
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Lexis 63524; Mireles v. Paragon Systems (S.D.Cal. 2016) 2016 U.S. Dist. Lexis 181284; Ovieda 

v. Sodexo Operations (C.D.Cal. 2013) 2013 U.S. Dist. Lexis 99293. 

Those holdings arise under federal evidentiary and procedural rules, but there is no reason why 

the same results would not apply in state court.  Freitas does not argue otherwise. 

These cases also uniformly reflect that the appropriate result in such cases is dismissal with 

prejudice, and without leave to amend.  Section 2699.3 requires that a PAGA action “shall 

commence only after the following requirements have been met”, including notice (emphasis 

added).  Thus, allowing an amended notice would be pointless; it would not meet the express 

requirement of compliance before filing.  “[A]llowing an amended notice to be submitted after the 

civil action has already been filed defeats the very purpose of the exhaustion requirement.”  

Ovieda, at *5. 

Accordingly, the motion is granted as to the PAGA cause of action in the TACC, which is 

dismissed with prejudice and without leave to amend. 

Section 17200.  The TACC’s eleventh cause of action is asserted under B&P Code § 17200.  

Leite asserts a number of what she contends are substantive flaws in the allegations in this 

cause of action.  In particular, she argues that insofar as the cause of action purports to assert 

violations on behalf of other employees, it must be pursued as a class action, and the TACC 

includes none of the necessary class-action allegations.  She also argues that as to certain of 

the violations alleged, the cause of action does not seek restitutionary relief, the only form of 

relief available under this statute. 

The problem with this part of Leite’s motion is that even if she is correct in all of her critiques of 

the TACC’s § 17200 claim, the motion would not dispose of this cause of action in its entirety.  A 

defendant (or, here, cross-defendant, see Code of Civil Procedure § 438(a)(3)) may move for 

judgment on the pleadings as to “the entire … cross complaint or as to any of the causes of 

action stated therein” (id. § 438(c)(2)(A)) on the ground that “[t]he complaint does not state facts 

sufficient to constitute a cause of action against that defendant” (id. § 438(c)(1)(b)(ii)).  But to 

succeed, such a motion must dispose of at least the entire cause of action against which it is 

directed.  It may not be used to flake off bits and pieces of a cause of action that nevertheless 

survives.  E.g., Fire Insurance Exchange v. Superior Court (2004) 116 Cal.App.4th 446, 452. 

Here, Leite tacitly acknowledges that there are two particulars alleged in the TACC that, on their 

own, state proper § 17200 claims on behalf of Freitas personally, namely the allegations of 

“Failing to pay Freitas, who was their employee, when wages are required by law to be paid”, 

and “Deceiving Freitas to obtain his labor and money and other assets without paying for it.”  

Leite’s P&A at 10, quoting TACC ¶ 165. 

Leite’s sole attack on these particulars of this cause of action is that they are cumulative with 

other causes of action asserted in the TACC.  Perhaps they are, but so what?  It is common and 

unexceptionable for a pleading to assert the same factual allegations, and seek the same 

remedy, in more than one cause of action – such as multiple tort theories, tort and contract 

theories, and multiple statutory provisions.  Leite cites no authority, and states no reason, why 
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Freitas should not be allowed to do so here, but should be required at the pleading stage to 

elect among his various theories and remedies for the same allegedly illegal conduct. 

Because the § 17200 cause of action would stand whether or not Leite is right about the other 

asserted substantive flaws in it, there is no need at this point to address those asserted flaws.  

This part of the motion must be denied either way. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-01219 
CASE NAME: O'NEAL  VS.  JOSEPH 
HEARING ON MOTION FOR TERMINATING SANCTIONS AGAINST PLAINTIFF 
FILED BY ROSALEIN JOSEPH, H. CHARLES FOSSET 
* TENTATIVE RULING: * 
 
The Court has received a letter from plaintiff stating that he is incarcerated at the Santa Rita jail.  
Plaintiff is admonished that anything he sends to the Court must also be sent to defendants’ 
counsel. 
 
At the settlement conference calendared for July 11, defendants’ counsel was directed to 
attempt to contact plaintiff in Santa Rita to ascertain how long he is likely to be unable to appear 
or otherwise participate in this case.  While it is true that plaintiff has had a history of failures to 
appear before his present incarceration, the Court is not inclined to dismiss this action (which, 
for all the Court knows, may be meritorious) because of plaintiff’s present involuntary ability to 
pursue the matter, at least if it appears that he may be able to do so within a reasonable time, in 
person or by obtaining counsel. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01522 
CASE NAME: DIRECT CAPITAL  VS.  R. MUGNOLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s Fifth Cause of Action (for Conversion) is dismissed at plaintiff’s request. 
 
Plaintiff’s motion for summary judgment (or summary adjudication) is denied.  Plaintiff’s 
evidence submitted in support of the motion consists of defendants’ Amended Answer, and their 
several responses to plaintiff’s requests for admissions.  Those documents are sufficient to 
establish that defendants are liable on all remaining causes of action in the complaint.  As 
plaintiff’s moving papers acknowledge, however, neither the Amended Answer nor the 
responses to requests for admissions establish the accuracy of the amount claimed by plaintiff 
as to the arrears owed.  Neither do those documents establish the identity of the specific 
property sought to be seized as collateral.  Plaintiff offers no other evidence (such as 
declarations) to establish those facts.  Without anything establishing the amount of damages or 
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the identity of the collateral, neither the case as a whole, nor any one cause of action in the 
case, can be disposed of completely. 
 
The Court further notes that, by recent substitution of attorney, the individual defendants are all 
in propria persona in this case.  Defendant R. Mugnolo Automotive Consulting, LLC, however, 
cannot appear in propria persona because it is an LLC.  Nor can the individual defendants 
appear on the LLC’s behalf, because they are not attorneys.  If the LLC defendant does not 
obtain an attorney to represent it in this action, it will not be allowed to appear in the case. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01542 
CASE NAME: R & J CONSTRUCTION  VS.  ABADIR 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY PERRY ABADIR 
* TENTATIVE RULING: * 
 
Plaintiff R & J Construction, Inc. sues for money that defendant, Abadir allegedly owes on three 

promissory notes Abadir signed in December 2009.  Each note called for monthly payments 

until the money, plus interest, was fully repaid.  Defendant made only limited payments, all in 

2010 or early 2011.  Plaintiff summarized defendant’s failure to perform in a writing in 2014, and 

invited negotiations to set a new payment plan.  Defendant never responded.  Plaintiff now sues 

on the notes. 

The complaint is now in its third iteration, the Second Amended Complaint (SAC), after 

demurrers to its two predecessors were sustained with leave to amend.  The first three causes 

of action are for breach of contract on the three notes.  The remaining causes of action are 

(4) breach of the covenant of good faith and fair dealing, (5) common count/open book, 

(6) intentional misrepresentation, (7) negligent misrepresentation, (8) promissory estoppel, and 

(9) equitable estoppel. 

Defendant demurs to all causes of action (except the ninth) on grounds of the statutes of 

limitations.  He also demurs to several causes of action (including the ninth) for various other 

asserted substantive flaws.  Plaintiff’s opposition addresses literally none of the latter 

arguments, and it raises only a wholly new, unpleaded basis for avoiding limitations on the 

contract claims.  The demurrer to all causes of action is sustained without leave to amend. 

The Three Contract Claims and Limitations 

Much of the present briefing is old territory, which we need not revisit.  On each of the two prior 

demurrers, the Court has ruled that the contract claims are barred by the statute of limitations, 

on their face and as supported by the notes themselves (attached to the complaints).  The Court 

has also rejected various counter-theories asserted by plaintiff for getting out of the statute of 

limitations.  Still open, however, is the possibility of estoppel to assert limitations.  In its ruling on 

the second demurrer, the Court stated that “it appears the FAC contains sufficient facts to 

indicate a possible estoppel theory … if the facts were more specifically pled.”  The SAC seeks 
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to take up that invitation by adding a lengthy recital of communications between the parties 

concerning nonpayment, repayment, and reasons why defendant could not repay.  E.g., SAC 

¶ 19. 

Although the train of communications is alleged with specificity, it is far from clear that anything 

in those communications could substantively support an estoppel to assert limitations.  The 

Court need not decide that, however, because plaintiff loses this issue even if it is assumed that 

the SAC alleges a factual basis for estoppel. 

Estoppel is not an accrual rule, restarting the limitations clock anew and giving the plaintiff the 

full limitations period (here four years) dating from the time that the estoppel ceases to operate.  

Rather, a plaintiff is allowed only a reasonable time in which to sue, after the estoppel has 

expired.  E.g., Regus v. Shartkoff (1957) 156 Cal.App.2d 382, 387.  "When a substantial period 

for instituting an action supervenes after expiration of the delay engendered by a party, his 

conduct, representations, or promise will not estop him from asserting the bar of the statute."  Id.  

And thus, if the facts creating the estoppel cease to operate while the plaintiff still has a 

reasonable time to sue before the limitations period runs out, there is no estoppel.  E.g., 

DeRose v. Carswell (1987) 196 Cal.App.3d 1011, 1026; Santee v. Santa Clara County Office of 

Education (1990) 220 Cal.App.3d 702, 716; Lobrovich v. Georgison (1956) 144 Cal.App.2d 567, 

573-74. 

Here, the SAC alleges that the scales fell from plaintiff’s eyes – and thus the estoppel ceased to 

operate – when defendant failed to respond to plaintiff’s November 2014 letter.  This case, 

however, was not filed until August 2016 – over a year and a half later.  On its face that is not 

suing within a “reasonable time”, whether or not the original statute of limitations had run as of 

November 2014. 

Plaintiff’s opposition makes no attempt at all to explain or support any estoppel theory for 

avoiding limitations.  Instead, he asserts (for the first time) a “Hail Mary” theory that limitations 

were contractually waived in the original notes, and he thus had eight years rather than four in 

which to sue.  He rests this on a term found in all three notes, which he describes as a “typical 

and generally accepted” term of promissory notes (Opp. at 3 n.1):  “No renewal or extension of 

this Note, delay in enforcing any right of the Lender under this Note, or assignment by Lender of 

this Note shall affect the liability of the Borrower.”  This, plaintiff argues, constitutes a waiver of 

any limitations defense – which, by statute, must be deemed as limited to four years longer than 

the original statute of limitations (Code of Civil Procedure § 360.5).  Thus, he contends his 

effective limitations period is eight years. 

This is beyond the scope of the leave to amend granted on the last demurrer.  The quoted 

language from the notes could have been raised in either of the previous two pleadings, or in 

response to either of the previous two demurrers.  It was not.  The Court has already held, 

twice, that on the face of the notes, the statute of limitations has run – subject only to a possible 

estoppel defense.  In the SAC plaintiff attempts to assert an estoppel defense, but now 

effectively abandons it.  Nor, for that matter, has this contractual-waiver theory been pleaded, 

even in the SAC.  See Czajkowski v. Haskell & White (2012) 208 Cal.App.4th 166, 174-75. 
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Lest we invite yet a fourth round of pleading and demurrer, however, let us look at this newfound 

waiver theory.  Plaintiff points to Code of Civil Procedure § 360.5, requiring that any waiver of 

limitations must be written and signed, and cannot extend longer beyond the unwaived 

limitations date than the duration of the statute of limitations.  To the unpracticed eye, perhaps, 

this statute might appear to deal with tolling agreements and the like, rather than with waiver 

clauses in the original contracts.  The sparse case law, however, has held that this statute does 

not apply to tolling agreements (because tolling is not “waiver”) (Don Johnson Productions v. 

Rysher Entertainment (2012) 209 Cal.App.4th 919, 929-30), but does apply to terms in the 

original contract (California First Bank v. Braden (1989) 216 Cal.App.3d 272). 

The question, then, is whether this language in the note does or does not constitute a waiver of 

limitations.  California First Bank is not particularly helpful to plaintiff in this regard.  The waiver 

provision there read, “Guarantors waive the benefit of any limitations affecting their liability 

hereunder or the enforcement thereof to the extent permitted by law.”  216 Cal.App.3d at 674.  

Given that this provision expressly used the words “waive” and “limitations”, it was apparently 

conceded that the language was a waiver of limitations.  The question decided was whether that 

waiver was invalid under § 360.5 for not expressly stating a four-year duration.  The court held 

that it was not invalid for that reason, because it must be deemed to have incorporated the four-

year limitation of § 360.5. 

If (as plaintiff argues) this “delay in enforcing” language is ubiquitous in promissory notes, it 

would effectively mean that many if not most promissory notes in California would be subject to 

an eight-year statute of limitations rather than four.  It is odd, then, that there is no case law in 

which that result has been reached.  The Court’s own search has turned up only a single 

unpublished appellate opinion addressing similar language – and that court concluded (without 

much discussion) that the exact language used here did not constitute a waiver of the statute of 

limitations because it was not sufficiently express on that subject.  It is also odd, if the purport of 

this language as a waiver is as obvious and incontrovertible as plaintiff now says it is, that 

plaintiff itself did not think to adduce this language for that purpose in any of its three complaints, 

nor in its oppositions to either of the two prior demurrers. 

Be that as it may:  The question of construing the cited language is not clear-cut, but the Court 

is inclined to agree with defendant that this language is too far afield from a waiver of limitations.  

Rather, it appears to be directed at forestalling such theories as laches and delay-based 

estoppel in taking actions permitted by the notes, such as acceleration or demands for payment.  

To constitute the express waiver contemplated in § 360.5, the provision needed to speak more 

directly to limitations. 

Covenant of Good Faith 

An action for breach of the contractually implied covenant of good faith and fair dealing, when 

based on a written contract, is governed by the same four-year statute of limitations as an action 

for breach of contract.  See, e.g., Frasier v. Metropolitan Life Insurance (1985) 165 Cal.App.3d 

90, 102-03.  On plaintiff’s theory as pleaded – that defendant never intended to repay the notes 

all along – this cause of action has the same limitations problem as the contract counts. 
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Further, the SAC alleges no facts that would give rise to any covenant-of-good-faith claim that 

could stand independent of the breach-of-contract claims.  The covenant is supplemental to the 

terms of the actual contract, and adds no substantive terms or requirements to it.  Avidity 

Partners v. State (2013) 221 Cal.App.4th 1180, 1203-04.  Where the damages alleged are the 

same as those arising from a breach of contract, an allegation of the covenant is superfluous 

and creates no separate claim.  E.g., Careau v. Security Pacific Business Credit (1990) 222 

Cal.App.3d 1371, 1995.  Here, the asserted breach of the covenant was defendant’s alleged 

concealment of his intention that he would not pay the notes – the same injury as in the 

breaches of contract.  This alleged action caused no harm to plaintiff except, he contends, by 

delaying his filing of this litigation.  That, however, can be fully addressed through an estoppel to 

assert the statute of limitations.  Where such an estoppel fails, a plaintiff cannot turn to the 

covenant of good faith to get around limitations. 

Common Count/Open Book 

The SAC’s fifth cause of action is labelled “common count: open book account”.  Its operative 

allegations are unchanged from the FAC, including the (transparently phony) assertion that the 

indebtedness arose “within the last four years”.  The Court’s ruling on the demurrer to the FAC 

held that this claim was barred by limitations, and there is no reason to revisit or revise that 

holding. 

Intentional and Negligent Misrepresentation 

These two causes of action rest on repetition of the same train of communications as was 

adduced in support of estoppel.  Plaintiff, in the SAC, characterizes them as false 

representations in two respects:  first, misrepresenting or concealing facts concerning 

defendant’s ability to repay the notes, at the time they were made and thereafter; and second, 

making promises to repay the notes while actually intending not to do so. 

The first of these theories can be rejected on the basis of the factual allegations themselves, 

which are rife with defendant’s assertions and explanations as to why he could not repay the 

notes, or the pre-existing debts that the notes replaced.  There is not one alleged instance of 

defendant asserting that he had the ability to repay, or that his financial condition was good, or 

that he was about to have some identified upturn in his fortunes that would enable him to pay, or 

anything of the kind. 

That means that any fraud claim could rest, if at all, only on promissory fraud – making promises 

to repay while intending not to do so.  That observation in itself is sufficient to kill off the seventh 

cause of action, for negligent misrepresentation.  There is no such tort as negligent promissory 

fraud, for the excellent reason that one cannot be unreasonably mistaken as to the state of 

one’s own intentions.  See Tarmann v. State Farm Mutual Auto Insurance (1991) 2 Cal.App.4th 

153, 158. 

As for intentional fraud:  The allegations of fraudulent intent are entirely conclusory and indirect 

– in a nutshell, the assertion is that defendant didn’t repay so therefore he must have intended 

all along not to.  But the problem with this claim is that, as the factual allegations show, 
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defendant stopped paying by no later than 2011, and plaintiff became concerned about whether 

plaintiff would repay by no later than June 2013.  See SAC ¶ 69.  Thus, assuming for present 

purposes that defendant did plan to stiff plaintiff, plaintiff was aware that that was a possibility 

more than three years before the case was filed.  The statute of limitations for fraud is three 

years.  Code of Civil Procedure § 338(d). 

Promissory Estoppel 

The eighth cause of action is asserted as a claim for promissory estoppel, based on defendant’s 

alleged continuing assurances that payment was just around the corner.  The promises 

underlying such a claim must be clear and unambiguous, and cannot arise from negotiations or 

preliminary discussions.  E.g., Garcia v. World Savings (2010) 183 Cal.App.4th 1031, 1044.  All 

we have here is allegations of vague and general assurances that an existing debt would be 

paid.  That is no more than a general reiteration of a promise already made in the notes 

themselves.  There is no suggestion that plaintiff forebore to sue, or acted in reliance in any 

other fashion, based on some specific promise such as a promise to pay X dollars on Y date. 

The scenario alleged in the SAC is so common as to amount to a stereotype:  Debtor can’t pay, 

but consistently pleads with creditor to wait just a little longer until things get better and then he’ll 

pay it all up.  If this cause of action sufficed to state an independent claim separate from the 

underlying breaches of contract, every such “wait a little longer” plea would constitute a new 

cause of action, giving rise to a new limitations period.  Limitations would thus not run until the 

debtor went some years without trying to talk his way into an extension.  Plaintiff’s theory would 

also run afoul of Code of Civil Procedure § 360, providing that no reaffirmance or promise to pay 

an existing debt takes the case out of the statute of limitations unless it is written and signed. 

Equitable Estoppel 

“A stand-alone cause of action for equitable estoppel will not lie as a matter of law….”  Behnke 

v. State Farm General Insurance (2011) 196 Cal.App.4th 1443, 1463. 

Leave to Amend 

Plaintiff’s opposition does not seek leave to amend, and the Court is not inclined to grant any.  

Plaintiff has had three shots now at getting around the statute of limitations and the other 

substantive problems with its claims – four shots, if you count the waiver theory first raised in the 

present opposition – and has presumably done the best it can.  It is time to put an end to the 

matter. 
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10.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME: McNEAL  VS.  TRANSFIELD SERVICES 
HEARING ON MOTION FOR CONTINUANCE OF DEMURRER 
FILED BY LINTON J. McNEAL 
* TENTATIVE RULING: * 
 
Vacated as moot.  The subject demurrer and motion to strike, which were directed to the First 
Amended Complaint, are no longer on calendar.  Plaintiff filed the Second Amended Complaint 
on June 8, 2017. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02212 
CASE NAME: AHMED  VS.  99 CENT STORE 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. (SET 1) 
FILED BY 99 CENTS ONLY STORES LLC 
* TENTATIVE RULING: * 
 
The motion to compel discovery is granted.  Plaintiff must serve responses to defendant’s First 
Set of Special Interrogatories; defendant’s First Set of Form Interrogatories; and Demand to 
Produce Documents, by August 18, 2017, without objections.  Sanctions are awarded against 
plaintiff in the amount of $935.00. 
 

  

12.  TIME:  9:00   CASE#: MSC16-02221 
CASE NAME: LONGAN  VS.  AVIEL 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY RYAN LONGAN, OLGA LONGAN 
* TENTATIVE RULING: * 
 
Dropped by moving party. 
 

  

13.  TIME:  9:00   CASE#: MSC16-02221 
CASE NAME: LONGAN  VS.  AVIEL 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY RYAN LONGAN, OLGA LONGAN 
* TENTATIVE RULING: * 
 
Dropped by moving party. 
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14.  TIME:  9:00   CASE#: MSC17-00442 
CASE NAME: LOCKETT  VS  DRISKELL 
HEARING ON DEMURRER TO COMPLAINT of LOCKETT 
FILED BY RANDALL A. DRISKELL 
* TENTATIVE RULING: * 
 
Vacated as moot: plaintiff filed the First Amended Complaint on July 3, 2017.  (See Line 23 as to 
the Application for Writ of Attachment.) 
 

  

15.  TIME:  9:00   CASE#: MSC17-00460 
CASE NAME: AMERICAN CLAIMS MANAGEMENT  VS.  HALM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GREG HALM, KAREN HALM 
* TENTATIVE RULING: * 
 
              Defendants Greg and Karen Halm’s demurrer to the First Amended Complaint is 
overruled.  Plaintiff has alleged facts sufficient to state a cause of action. 
  
  “Subrogation places the insurer in the shoes of its insured to the extent of its payment.”  
(Progressive West Ins. Co. v. Superior Court (2005) 135 Cal.App.4th 263, 272.)  In this 
subrogation, Plaintiff asserts the homeowners, Greg and Karen Halm, are legally responsible for 
the loss to its insured, Lamorinda Construction & Consulting.  The loss comes in the form of 
Workers’ Compensation benefits paid to Roberto Parra, an employee of Lamorinda, injured 
while working within the course and scope of his employment.  Plaintiff allege the Halms failed 
to maintain a wooden deck in reasonable manner.  Parra was injured as he traversed the deck, 
which gave way, causing him to fall two feet to the surface below.  As a result of Parra’s injuries, 
Everest National Insurance Company (via Plaintiff American Claims Management) paid, and 
continues to pay, Workers’ Compensation benefits to Parra.   
 
 To survive the demurrer, Plaintiff must allege facts that show an exception to the general 
rule that Workers’ Compensation is the sole and exclusive remedy for the injured worker, 
Roberto Parra. (See Privette v. Superior Court (1993) 5 Cal.4th 689.)  To fall within the 
exception, the complaint must allege facts that show Defendants are independently liable to the 
contractor's employee.  Under Kinsman v. Unocal Corp., Plaintiff must allege that (1) the 
homeowners/hirers knew or reasonably should have known of a concealed, preexisting 
hazardous condition on the premises; (2) the contractor did not know and could not reasonably 
ascertain the condition; and (3) the landowner failed to warn the contractor. (Kinsman v. Unocal 
Corp. (2005) 37 Cal.4th 659, 675.) 
 
  In the First Amended Complaint, Plaintiff alleges: “Defendant knew, or through the 
exercised of reasonable care, should have known, of the concealed pre-existing hazardous 
condition of the wooden deck, and that such negligent conduct as herein alleged would be likely 
to cause injury to Roberto Parra and others similarly situated.  The injured worker, nor his 
employer, knew or could have reasonably ascertained the condition of the wooden deck.  
Defendants, and each of them, negligently failed to warn any and all people in and around the 
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property of its dangerous condition…”  Plaintiff has alleged sufficient facts under the Kinsman 
exception. 

 
 Defendants assert the complaint fails to allege facts to show the Halms had advance 
notice or knowledge concerning the condition of the deck.  Defendants also assert that the 
complaint is insufficient as it contains the conclusory allegation that the Halms, as homeowners, 
“retained control” over Lamorinda’s work, but the allegation is not substantiated with specific 
facts, contract terms, or documents explaining how the Halms retained control over the work.  
(The Court does not address the latter assertion.) 
 
 Defendants’ basis for the demurrer is not well-taken.  “To survive a demurrer, the 
complaint need only allege facts sufficient to state a cause of action; each evidentiary fact that 
might eventually form part of the plaintiff's proof need not be alleged.”  (C.A. v. William S. Hart 
Union High School Dist. (2012) 53 Cal.4th 861, 872.)  “It has been consistently held that ‘a 
plaintiff is required only to set forth the essential facts of his case with reasonable precision and 
with particularity sufficient to acquaint a defendant with the nature, source and extent of his 
cause of action.’” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550; see also CCP 
§ 425.10(a)(1); and Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 
Cal.App.3d 1371, 1390.)  In other words, a complaint will be upheld if it provides the defendant 
with “notice of the issues sufficient to enable preparation of a defense.” (Doe v. City of Los 
Angeles (2007) 42 Cal.4th 531, 549-50.) 
 
 Here, Plaintiff has alleged two causes of action—negligence and premises liability.  The 
elements of a negligence claim and a premises liability claim are the same: a legal duty of care, 
breach of that duty, and proximate cause resulting in injury.  (Kesner v. Superior Court (2016) 1 
Cal.5th 1132, 1158.)  Plaintiff has alleged a legal duty of care:  Defendants, as homeowner and 
hirers, owned, controlled and managed the premises and wooden deck.  Plaintiff alleged breach 
of duty:  Defendants knew or should have known of the concealed pre-existing hazardous 
condition of the deck and failed to warn people, including Parra.  Finally, Plaintiff alleged 
causation and injury:  As a result of Defendants’ failure to take precautions, Parra fell through 
the rotten wooden deck and suffered injuries.  Plaintiff became obligated to pay Workers’ 
Compensation benefits. 
 
   “For the purpose of determining the effect of a complaint, its allegations are liberally 
construed, with a view toward substantial justice.” (Stevens v. Superior Court (1999) 75 
Cal.App.4th 594, 601.)  “If substantial facts which constitute a cause of action are averred in the 
complaint or can be inferred by reasonable intendment from the matters which are pleaded, 
although the allegations of these facts are intermingled with conclusions of law, the complaint is 
not subject to demurrer for insufficiency.” (Krug v. Meeham (1952) 109 Cal.App.2d 274, 277.)  
The court finds Plaintiff has alleged facts sufficient to state a cause of action. Thus, the 
demurrer is overruled. 
 
 As to Defendants’ argument that they, as lay property owners, were in no better position 

to spot and identify the hidden danger of the rotten deck than the construction professionals, 

Lamorinda Construction and its employee, the argument raises a factual issue.  That may or 

may not turn out to be true when the facts are explored, but it is not a pleading matter.  At 
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present it is sufficient that the FAC pleads that Defendants did or reasonably should have known 

about the danger, and that the employer did not.  Whether those allegations can be proven 

remains to be seen. 

 Defendants shall file and serve an Answer to the First Amended Complaint on or before 
July 28, 2017. 
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 451 and 452(b) and (c), Defendants request the court to 
take judicial notice of the facts that: (1) Lamorinda, as of 2015, was a duly licensed contractor in 
the State of California and (2) Lamorinda was insured for workers’ compensation with Everest 
National Insurance Co. in 2015.  The former of those facts might be judicially noticeable if it 
were supported; but although the Request for Judicial Notice refers to an attached document, 
nothing is attached.  The latter is also undocumented, though it would follow from the first.  In 
any event, establishing these facts could not affect the present ruling. 
 
 The court notes that Plaintiff’s has not formally requested the court to take judicial notice 

of the property inspector’s report, but makes reference to this extrinsic evidence in support of its 

Opposition.  The report is not judicially noticeable and the court may not properly consider it 

when ruling on the demurrer. 
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16.  TIME:  9:00   CASE#: MSC17-00462 
CASE NAME: JACKSON  VS.  FPI MANAGEMENT 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES & ATTORNEY FEES 
FILED BY FPI MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
 The motion to strike, brought by defendant FPI Management, Inc., is denied in full.  
Defendant shall file and serve an answer on or before July 24, 2017.  The basis for this ruling 
is as follows. 
 
 A. Procedural Issues. 
 
 1.  The Court exercises its discretion to excuse the clerical errors in the amended notice 
of motion.  Plaintiff is represented by counsel, was obviously not mislead, and timely filed 
substantive opposition papers on June 30, 2017.  (See also, Reply Exhibit “B”.)  If this tentative 
ruling is timely contested, the hearing will of course be conducted in Department 12, located on 
the Third Floor of the Wakefield Taylor Courthouse in Martinez, California. 
 
 2.  The caption page for plaintiff’s opposition declaration does not show the hearing date, 
department, and time.  Defendant’s reply memorandum also does not show the hearing date, 
department, and time.  The Court requests that the parties provide this information on the 
caption pages of all future law and motion filings. 
 
 3.  Plaintiff filed duplicate sets of opposition papers on June 30 and July 3, 2017.  
Because no difference between these two apparently identical sets has been brought to 
the Court’s attention, the Court has worked from the June 30 set. 
 
 4.  The manner in which plaintiff structured the Complaint is not helpful to the Court: 
plaintiff used Judicial Council forms inapplicable to many of the listed causes of action, and 
failed to number the pages consecutively.  The Complaint also contains grammatical and 
spelling errors.  If plaintiff obtains leave to file an amended complaint in the future, the Court 
strongly suggests that plaintiff use a standard pleading format rather than Judicial Council 
forms, with consecutively numbered pages and paragraphs, and that this document be 
proofread before filing. 
 
 B. The Merits. 
 
  1. Attorney Fees. 
 
 While plaintiff’s Complaint is not a model of clarity, it appears that plaintiff seeks attorney 
fees in two causes of action: the Sixth Cause of Action, which is titled “General Negligence” but 
has the sub-heading “Unfair Business Practice Act”; and the Eighth Cause of Action for breach 
of contract.  The motion is denied as superfluous. 
 
 There is no requirement that fees under § 1021.5 be pleaded in the complaint.  Such 
fees “are not part of the underlying cause of action, but are incidents to the cause and are 
properly awarded after entry of a … judgment ….”  Snatchko v. Westfield LLC (2010) 187 
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Cal.App.4th 469, 497 (citation omitted).  As they are not required to be pleaded, a motion to 
strike them from a pleading is surplusage.  As Snatchko reflects, the decision whether such fees 
are warranted is better left to the end of the case when the litigation’s scope is fully defined and 
its outcome is known. 
 
  2. Punitive Damages. 
 
 On this motion, Defendant does not argue about whether the Complaint alleges the kind 
of “despicable conduct” that is substantively required to support a claim for punitive damages.  
Nor does it get into debate about whether particular causes of action do or do not carry potential 
liability for punitive damages.  Instead, it moves to strike punitive damages solely on the ground 
that plaintiff has failed to allege the authorization, ratification, or commission of wrongful acts by 
a “managing agent.”  (See, Civ. Code, § 3294(b).)  That subdivision addresses the extent to 
which an employer can be liable for punitive damages “based upon the acts of an employee”.  It 
requires that the employer must have either had advance knowledge of the unfitness of the 
employee, or must have “authorized or ratified” the wrongful conduct of the employee.  And 
specifically as to employers that are corporations, the advance knowledge, authorization, or 
ratification must be on the part of an officer, director, or managing agent of the corporation. 
 
The thrust of this provision is to protect employers from vicarious liability for punitive damages.  
As to corporate employers, it can be described as requiring that the culpable actions calling for 
punitive damages must be those of the corporation rather than just some individual non-
managerial employee. 
 
Of course, any corporation can act (or fail to act) only through human beings, and those human 
beings will usually (though not always) be employees. 
 
Here, the Complaint does address specific acts ascribed to specific employees, one of whom 
may or may not be a “managing agent”.  More broadly, however, the Complaint also includes 
allegations of wrongful conduct that can fairly (if not quite literally) be described as the acts or 
omissions of the corporation as such.  For example, the Complaint alleges that defendants 
“operat[ed] their facility in an unsafe and unreasonable manner so as to cause raw sewage to 
back up”.  If that refers to a particular bad decision by a particular plumber, it might not support 
punitive damages without an allegation of knowledge of the plumber’s unsuitability.  But if (as 
appears to be true) it has more to do with generally inadequate maintenance, that is a sin of 
omission, and there is no one employee who committed it.  Similarly, it is a fair inference that 
decisions concerning how much to increase plaintiff’s rent if plaintiff did not renew her lease, or 
how to respond to a serious incident of toxic sewage contamination, were made at the 
management level of defendant’s corporate hierarchy. 
 
It may well turn out that, even if Plaintiff can prove the kind of “despicable acts” that could 
support punitive damages, she cannot prove the further requirements needed to impose such 
damages on the corporate employer defendant.  That, however, cannot be conclusively 
prejudged from the Complaint alone.  It is better left to determination in light of the evidence of 
what Defendant and its employees did or did not do. 
 
Accordingly, the motion to strike plaintiff’s claim for punitive damages is denied. 
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17.  TIME:  9:00   CASE#: MSC17-00742 
CASE NAME: MARISSA LARA  VS.  DOUGLAS G. MILLER & ASSOCIATES 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY DOUGLAS G. MILLER & ASSOCIATES, PC 
* TENTATIVE RULING: * 
 
The Court continues this motion to July 21, 2017 at 9:00am. 
 

  

18.  TIME:  9:00   CASE#: MSL16-04138 
CASE NAME: SYNCHRONY  VS.  LUCIDO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SYNCHRONY BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted.  Judgment will be 
entered in plaintiff’s favor in the amount of $3,365.41, including costs. 
 

  

19.  TIME:  9:00   CASE#: MSN17-0860 
CASE NAME: RE: B. CHRISTOPHERSN 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
The petition is approved. 
 

  

20.  TIME:  9:00   CASE#: MSN17-0972 
CASE NAME: McGREW  VS.  HARDACRE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition for approval of minor’s compromise is approved. 
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21.  TIME: 10:00   CASE#: MSC14-00142 
CASE NAME: SHELLY J. STROM  VS.  CHANEL ROWE 
JURY TRIAL - LONG CAUSE / 8 DAY(S) 
* TENTATIVE RULING: * 
 
The Court is informed that the case has settled. 
 

  

22.  TIME: 10:00   CASE#: MSC16-00402 
CASE NAME: JIANG  VS.  WU 
COURT TRIAL - SHORT CAUSE / 2 DAY(S) 
* TENTATIVE RULING: * 
 
The parties reported at the Issue Conference that the case had been settled, but requested that 
the matter remain on this trial calendar pending finalization of settlement documents. 
 

 

23.  TIME: 9:01   CASE#: MSC17-00442 
CASE NAME: LOCKETT  VS.  DRISKELL 
HEARING ON APPLICATION FOR WRIT OF ATTACHMENT 
* TENTATIVE RULING: * 
 
Plaintiff applies for a writ of attachment as to defendant’s residence.  The application is denied. 
 
First, a writ of attachment is available against a natural person only if the claim arises out of the 
defendant’s trade, business, or profession.  Code of Civil Procedure § 483.010(c).  Here, 
according to the First Amended Complaint, the loans were made between two close friends, and 
the loans’ stated purposes were to enable defendant to avoid the loss by foreclosure of his 
home, and the loss by repossession of a 1932 Ford hot rod (of great emotional value to 
defendant). 
 
The closest the FAC comes to asserting any “trade, business, or profession” is an allegation that 
defendant uses the residence’s shop to work on classic or “hot rod” cars for income (FAC ¶ 7).  
That falls short of describing such auto work as defendant’s trade, business, or profession, as 
opposed to a hobby that may occasionally make some money.  On the contrary, the FAC 
alleges that defendant uses the shop to keep a number of classic or hot rod cars of his own, 
including the 1932 Ford – strongly suggesting that these cars are for defendant’s own hobby-
related possession, rather than as part of any business venture.  The FAC adds that defendant 
made vague references to some kind of “car project”, evidently an intended business operation 
of some kind.  But that was a cloudy future scheme, not a business venture actually operating 
(or, according to the FAC, even contemplated) at the time of these loans. 
 
Further, the connection between the loans and any possible automotive business is tangential at 
best.  According to the FAC, the first alleged loan was made to enable defendant to keep the 
1932 Ford, which was very dear to his heart – not a business issue.  The second and third loans 
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were made to save defendant’s home from foreclosure.  The alleged use of the shop to work on 
cars is a peripheral aspect at best of keeping one’s home. 
 
Attachment is also available only for a claim “based upon a contract, express or implied”.  The 
FAC certainly alleges the existence of express contracts, and it might be taken as reflecting 
implied contracts as well.  But nowhere in the FAC (or its predecessor Complaint) does plaintiff 
assert any claim for breach of contract.  The basic gist of the FAC has more to do with undue 
influence in inducing the contracts, and in staving off collection of them. 
 
Further, attachment is available only if “plaintiff has established the probable validity of the claim 
upon which the attachment is based.”  Code of Civil Procedure § 484.090(a)(2).  The “claim 
upon which the attachment is based” is, necessarily, a contract claim; no other claim, however 
strong on its merits, could support a writ of attachment.  On the face of the FAC, its claims have 
some apparent holes in them, especially insofar as they rest on contract-based theories as 
opposed to non-contract considerations such as undue influence. 
 
First, by their own terms all three of the loans asserted in the FAC are not due until 2018.  They 
are not in default or delinquency.  Plaintiff asserts that after she made the loans, she became 
concerned about them and asked for reassurance of repayment; allegedly defendant stated that 
he would repay them by February 1, 2017 (which he has not done).  It is not clear from the FAC 
whether that alleged reassurance was a promise or just a hopeful prediction.  In either case, 
however, the FAC does not allege anything which would make repayment in 2017 a contractual 
obligation.  The FAC asserts no consideration for any modification of the loan contracts by 
advancement of their agreed 2018 due dates. 
 
Plaintiff also alleges that when she sought repayment in February 2017, defendant “indicated 
that he did not have the resources or ability to pay at that time, nor would he have the resources 
to pay in 2018”.  FAC ¶ 12.  Arguably that might be viewed as a repudiation of the debt, which 
might support a present breach-of-contract claim.  But it is more reasonably read as a 
pessimistic prediction rather than a repudiation. 
 
Accordingly, the application for writ of attachment is denied. 
 

 

 


